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ESTATE PLANNING FOR FAMILIES WITH SPECIAL NEEDS

Many families are impacted by children with special needs.

Although parents go to extraordinary lengths during their life-

times to ensure their children with special needs are physically and

financially provided for and protected, parents should also consider

the disposition of their assets at death to ensure that their children

with special needs are not adversely impacted. By working with a team

of estate planning professionals to clarify long-term goals for the care

of their children, parents can be confident they have an appropriate

plan in place that will benefit their families and not unwittingly sabo-

tage the long-term health and well-being of children with special

needs.

Disinheritance is rarely the
best approach.

Some improperly prepared estate
plans assume incorrectly that
access to money, either outright
or in trust, automatically disqual-
ifies disabled individuals from
eligibility for governmental bene-
fits. While it is true that disabled
individuals may be eligible for
government benefits that are
“means-tested” (supplemental
security income and Medicaid),
a properly drafted special needs
trust—a stand-alone document,
or one created within a parent’s
will (a “testamentary” special
needs trust)—can allow disabled
individuals’ inheritances to sup-
plement, and not supplant, such
benefits.

This does not mean estate
planners can disregard benefits
that are based on an individual’s
work history (Social Security
disability income and Medicare).

Rather, the trustee of a special
needs trust must consider the
availability of, and a disabled
individual’s eligibility for, such
benefits, to ensure that the ad-
ministration of a special needs
trust does not jeopardize eligibil-
ity for such benefits. For example,
although a disabled individual
may not rely on Medicaid for
day-to-day health benefits, that
individual may need to qualify for
Medicaid for life skills or work
training programs.

Consider division of assets
among heirs.

When planning their estates, par-
ents frequently divide their assets
equally among their children. In
the case of a child with special
needs, this approach may result in
an inappropriate amount of assets
held in trust for the benefit of that
child. There is no “one size fits all”
approach to structuring the forms

of descendants’ inheritances, and
parents should give careful con-
sideration to the amounts of de-
scendants’ inheritances, and—in
the case of a child with special
needs—consider engaging a life
care planner to understand the
amount of assets the child is likely
to need, or find beneficial, for the
rest of his or her life.

Do not forget beneficiary
designation forms.

High net worth individuals often
hold significant wealth in benefi-
ciary-designated assets, such as
individual retirement accounts. A
carefully designed estate plan will
ensure that beneficiary designa-
tion forms are completed prop-
erly and coordinate with the
overall goals of the estate plan.
As discussed above, outright re-
ceipt of such assets by a special
needs child could have negative
consequences for that child’s eli-
gibility for benefits.

We offer clients and familes

peace of mind in knowing that their
family member’s care has been
provided for.

Peter J. Johnson, Esq.
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